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told on all hands that Irish social
tical life took the form of the Clan
"As evolutionary theories regarding
' bwame more fashionable,
!eamed some-

say the Tribal System. Dr.
; wark Ireland “ Under the
in 19r1. Its main

' hy thr. nimmmve con-
Ireland then. In his
says 2% _Ircland was
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One naturally °
work of Dr. P.
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Joyce had a full
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as this material
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ﬁ'm a common ancestor. The remain-
could have supplied for ourselves.
: mttaellusw t Irish words cor-
m and clan, though these are
technical terms in heavy with

. He does indeed tell us that

\ d clann does not mean what is
mhlsapp'amntly technical descrip-

er on he avows that * the theory of
ent bwame a ﬁctmn except for

These, he says, umﬁ
MacQuillan, O'FL
the territory of '
one tuath only but mmg
of Machllan
under Cenél Eo,
a Welsh fan
form, ang 2

t under :
%ﬁshad'
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a very different meaning. The
ibed by him is based on a political
and no longer on the fact or fiction of
‘ancestry. In the same chapter we
: ent history there are many
' tribal federations and federal
~ Casar, for example, gives us a

ion of the political state of
description in which every
, as it was used by a man of action
from the influence of rhetoric or

ce.” This, indeed, is the
»f Cesar’s descriptions, and
‘they aim at precision but

where the Clan
lasted longest in -
torical investigation
by a quotation from |
spoken by the Higl
are given as thot
record of a court
know to what deg

scription of the Cl
1745 may be

outside of




zradof B wgrk was pubhshed
nk th popular notion of a
n is derived from Scottish writers
Campbell and Sir Walter Scott.
@mmhawfarsuchpenplctur&s
Jand and the time to which

d in_the minds of certain
Celtic Imfmd -1921) I
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~ Erro aaftlmhndcanludtogmatfa]si-

of history. I have in my hand a book
er David Mathew, The Celtic Peoples
na Europe (1933) Its main thesis
form of society existed among the
whemthewmerclasses as Celts, which
to mix with Renaissance civilisation as
- to mix with water. The Celtic
m of s , we are told, extended
from CapeWrathtoCa Clear,

y for assimilating the European
ich began with the Renais-
> and suﬁ.dent explana-
elti ples 1n the

rase is taken
‘again 18 written
No

greater

!unsh1plsnotthe

ractically e
mJ.Eta.ry factors also
in a civilised state € 1
the economic group
is the group of kins
not on direct relation
his position in the k
way crime is not
against the state,
negotiation b d
The gul.lt of bloo& lies
of the slaye
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Th evidence is Waverley, and the value ,__.;- e Hindheiian Mg A & this fe

:-:t.'ls;- equen e aﬂd % since a imn MI. DaW;son‘ Df anCient Irish Iaw le :
1istoric metg od may be assessed accordingly, that it originated in a
A footnote adds : “But as we have pointedout, | potestas such as existed in Roman
the tribe is not necessarily a union of kinsfolk. the Irish legal kin represented
In the majority of cases it consists, as an earlier stage of society
Ireland, of a number of such groups or septs.” under the power of a p
r. Dawson knows well that that is not he all their legal rights thre
ning attached to the word tribe for any the community of righ
0se or in any use other than the support continued in the group af
unhhtom:af and unscientific theory. had ceased to be their
e “ tribe " in this new and convenie _independently the
barbaric society in essence, is rigin of the F

N1stoOrica

evidence to have existed ;
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18
like manner under Irish law it was only when
assets or liabilities rg?uired to be assessed

‘among the members of a legal kin that such : _ : _
“existed in the sense of having any opera- in the spiri nt |
or activity. i of the Roman pawar ReusS s

mymav;?Mr Dawson’s errors exemplified ntho histoxsn t}iﬂs yet faced the

passages quoted are not confined to the b 3 p“ftur&’a e :T:‘m

" The very meaning of civilisation is u&ﬁtﬁu tﬁaﬁwhe =

ed in his argument. He contrasts two i Pax R Wﬂlﬂd

0C1€ the barba..ric'al}d th..e CiVilised. . Calamit'y fﬁr d . & L.
y to see why individualism should God in His provi

power a medium 0

as a higher form of civilisation
For my part I repudiate from & tianity. Nowh
nd mind any doctrine that proposes - Bomi ks beke
1 on State absolutism. It seems sl

detachment t
B TR e
ained and not merely
ir anﬁm 1 ]
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Tacitus will stand at the beginning and at

. "._aﬂﬁ of it. .
% me sort of whole-hearted adulation

ised the attitude of historians for
: pa.rt towards the Renaissance. Again
expect to be charged with denying any
d in the Renaissance when I say that in

y wm it operated and still operates as a

opean civilisation. It brought
e thae tndmonal and vital cul-

) t and en-
ed to a

the outlook of the j
laws and institutions whi
BI' the time of the latest
the early institutions had
obsolete, and some had e
unintelligible to the
official edltors were
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befallen fram ancient times.” Three years ‘ S
later, and again five years later, the failure to After a fégge otfllfa?th:n e
~ hold the asaembl is recorded. After that uneﬂm e r:imﬂ-m
- there is no more about it untlxéu?mf In that %;1; folloy 3 Lo
~ year Ni became g of Ireland, e
{ the mmlm writes : ““ The assembl of :Ecyarggcrl;ngm:? g:lhfm
was held by him, which had not Betons and Picts, in
a long time before.” Considering thc 1  Norse armies in the sam
amount of ground that the Norsemen 4 walked over Enﬁm‘ in ev
; €S Were able to galn 11'1 Nomemen were in pos:

of Scotland and of

t at first sight é)pear hardly
eir incursions and settlements
uced any deep or lasting effect
life. chief permanent
Dublin, Waterford and Lime-
: sma]l stretch of territory
northward and southward ,
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“ueh, i t, Celtic art, the
Shurch, Celtic society—stands cqually
“need of revision and rectification. ~ The
4 “ t@ & nnde by a rejcﬁlon
of

s, the mdthc es, the
m s and the histories.
3 Wh a w the e
3 of ol
invite students and workers in
_ sll md - it

Ond !t, to

ological,

[NTRODUCTORY
down to nearly modern times. B

extent of the regions | of

comprisin

WeStmea

some 3d]°1mng

meanm des

when the des n
ted on the fi "ri_al

dants was Aodh Bui dhn

died in 1280. Cert

Bmdhe m"ﬂded .

Aedha Bﬂ,-_._.___
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worthy of the name, can be rightly undertaken.
Am twn—th!rds of the volume 3e;re: taken up
with the dy lordships in Munster.
-ﬂam,mbac!ans clansmen are all over the
, I imagine, for Dr.
_ﬁm : e whatlhadwntten
on ect. We may note in ing that
for these terms,soadoi;tcdm - lan-
to describe whattia:': representedf aédthe
organic parts in structure o tic
in Ireland, no cormpondm terms in
nguage are A e word
tself is not or Celtic, being
- aBrmshmed:um
ehlé:en and by the usual

_ scendants ﬂnd 1t:s

INTRODUC'mﬁY

names.

The terminolo it
ler's book provides “ i
that, within the period

beginning
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nation to him. The entire stock springs from
an ancestor who died in 1185, and whose
father and all his earlier ancestors, as far back
as the fifth century, had not occupied an acre
of land in or near Desmond, but had dwelt
in the district of Cashel at the other side of
Munster. In Desmond we are far away from
he vision of Celtic society derived from

verley. There is indeed a numerous kindred
‘the surn oflhemlers,butit_isan

d have been outnum
1,‘l'gz‘?‘;iultheir franchise—their
the direction of public af
evident on every hand. ”
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society " has had one manifest consequence on
‘the minds of writers like Richey, author of two
odstonalu'mFreﬁxed as *“ intro-
ductions ” to Volumes III and IV of The
another so as to ascertain whether the adopted
reproduces itself in the facts century
r century, and if not, why not. g:tﬂ, og::l-
‘successive periods, one ma 1nd,

T mn ﬂwmp
Desmond, m:o in various other
find at one time numerous land-
‘ancestors did not own a foot of
ory a few generations
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mdlgenomtothemmmum in hawcomabmﬁﬁ* |
Mtheyheidadommant position. g/ ] iusﬂ;:mtgailgpw oppressive.
The ?m of leading families at the A tentative mhnmm
o other freehold.ers is a problem of be offered. WhE erty, i
himry which has not been studied, no direct heirs, his
_' e the notions of a primitive tribal & dibad (mz s
¥ Hon or a static clan system have clouded §  official adivi ol W
3 n view. It was present to the mind of I”M(’ﬂz?ti) and two-thirds
E: MII'BJ gh the genealo ngt, 'l Pﬂﬂ'OI} . : ﬁ 1t 4

he gave this explanation (Genea-

Ieditadby'l‘ O Raithbheartaigh
o t;;mp 2;‘%

ual thing in case

n their children and their

, that their clients and fol-
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A further explanation of the problem may
be stated by hypothesis. The Book of Righis
shows Ireland divided into seven major king-
doms, and each of these into a number of
minor kingdoms, the tuatha of the lawtracts.
"The minor kingdoms are of two kinds, tributary
and non-tributary. When the dynastic kindred
of a minor kingdom was a collateral branch of
the dynastic kindred of the major kingdom, it
free from tribute. This may be stated in

et form : the ruling kindred of the major
‘was entitled to receive tribute from
‘therein, but when a tuath was ruled
the same kindred, its revenue
and retained by

oy

INTRODUCTORY
ey ks 48 &
ithering, and wastmg - e
EndOWﬂersi but by a pro
insensible as not to P!
and resistance. VY€1

The true sl
structure 1n me
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candlestick without fail ; full ownership of a
ﬂ{fﬂugh with all its outfit "—the freeholder of
ess noble grade was part-owner of a plough
and an ox-team.  There be two casks in his
house always, a cask of milk and a cask of ale,
A man of three snouts (he is): the snout of
2 rooting hog that smoothes the wrinkles of
the face in every season "—this refers to the
herd of swine kept at large in the woodland;
“ the snout of a bacon pig on a hook; the
snout of a plough that cleaves the soil ; so that
‘he may be ready to receive king or bishop or

octor judge from the road and for the
very company ; a man of three sacks
use for each quarter of the yﬂt'.:l‘he

o) -ash again

BV hat the writer of the lawtr
iting a century or
e one. L fn

accompany the
being products of t
of study and investi
who go so far to

discern a time v
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- It might be supposed, if we were to be guided Irish history. He descr
- by the method of a priori notionalismg,mthat b against Laoighis by the
the agricultural character of the Irish rura]
economy had been mortally stricken in the (for it was o s
struggle, and that Celtic society had been souldiers did
ven back on a pastoral plane which was ;
imaginary. Let us call a witness who,
‘without motive, anticipates the modern
I of Celtophobes in stating, as a fixed
ple, that the Irish are naturally and in
' any apparent evidence, however cogent
_. cofmary, essential barbarians. His
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wrote about it to Lord Salisbury: “T _ s told that a

now begin to grow rich, so t}mtugr the mﬁ : i:lc:: paid a visit to the Z
part during peace they increase very fat in the Phaamx Park ;  whe
cattle, and for corn this year they have great e, he stood

lenty. He passed throu gh the gastest (most then turned away

heavily wooded) country m Tirone where he | no such animal

did not expect to have seen so much corn.” it is very difficult to
Phillips on to recommend that Kin ' M. Jullian’s belief
Iﬂmes should raid the country for cows g _

have accepted the
Hellenistic world v
Shall

" In the case of Gaul, Mr. Dawson does not Rome.”
see eye to eye with Tacitus. * First the
Germanic peo les and then the Celts have
t to exalt the achievements of their
stors—or rather of those whom they
_@hh&thmranceaﬁom,andtommmme R |
¢ ""t'th.e'Weatml:ieople owe to Rome.”
vect, we are told they depart fro
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Galatia, had rejected monarchy and were
aristocratic republics governed by senates;
and the Romans, in setting up kings of their
own choosing, were taking a step towards the

for its very existence on 2
ment ? At no time

suppression of the state. The man chosen by : tandin. the
Cm to be king of the Atrebates was one?f’ 1 mth:ee Onf country
their nobles named Commios, who had great the lead of politicians

influence among them, and was regarded by
Casar from his own standpoint as courageous
and tﬁ_ls_tworthy. Commios afterwards acted
' . intermediary between Casar and other
gic states, including some of those in
. “In recognition of these merits,
) decided that his state should be free
te, restored its rights and laws, and
> Morini also under the government
bus ille pro meritis civitatem
esse iusserat, iura legesque
~ipsi Morinos attrib
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State, the all-comprising State, is a thing 1o csn. o AR
specifically paga;h & The kings of the Gentiles ;‘?‘%“m for Roman
lord it over , and they that have power was not occupied by
over them are called beneficent, but you not century and a half after

s0.” 'The true function of the State in the
Christian order is to subserve the civilisation
of the people, not to dominate it; and the
moral authority of the State is increased b its
fidelity to this function and dlmmzshedybﬁ E |
exceeding it or departing from it f ¥
centralised authority were to be regarded as :
the criterion of civilisation, militarism would ||
become the acme, and we should have to |
consider the claims of Attila in competition |
Pacis imponere morem. If we are to identify |
he Pax Romana in conquered countries with
tion, it was an imposed civili :
from without by a centralised milit:

-
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the conception of civilisation as a political |
thing is still dominant, and bignesspi(s)s sﬁr k- d
glorified. The main defect on the Barbarian i is Im
side is detected and exposed at length: Efitahxzces,n If we a
“ Barbarian culture was never a single or it £ uspgﬁoﬁ of be
umform thing.” The idea of a single or & :, .a. theéasebf' "
uniform culture is so appalling that one must ' d%zmindeed pass away,
think something else to be intended. An & permanent impre
explanation of the diversity and superficiality the prophecy of T:
of barbarian culture follows, and let us adjure I rejoice in the
the reader to keep firmly in mind, as he reads against a cardinal
sentence after sentence, that Mr. Dawson is mischievous error
writing about barbarian culture and not about civilisation as a |
the operation and effects of the Pax Romana. a political ori
“ Underneath the ruling society and f i
~warriors the life of the conquered
went on, sometimes possess:
lage and religion, and
rve a dmti:tclzt s&fnal
Consequently, the
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is distinctive of that people. Nationalities, as | = . =
such, do not hate each other, do not fear or + g?c:hzo Continent was far f
suspect each other, do not war upon each Celtic, and derived 1
other, do not circumvent each other, do not West-European  an

spy upon each other : these being the privileges European factor in the
Oigy statecraft. Neither Europe nor wogf; 1 civiﬁfa?gn has been
suffers any detriment from the diversity of archzologists, but i
national civilisations. On the contrary, |  coming under the
uniformity, if it were possible, would be from the east and
calamitous. E

The chapters which follow here reproduce | ‘
almost word for word a series of lectures given |
in the New York University and under the |
auspices of its Law School, in the spring of ;

but to audiences open to the general
. They describe certain asgcts of one
al civilisation, mostly, as it happens

cts : veritably a civil
what may be :
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Farrelly, 29; Maguire, 26; Sheridan, 26 ; Galligan, 20 ;
Fitzpatrick, 19; Dolan, 18; McGovern, 18 ; Donohoe, 17;
: » 153 McMahon, 15. Surnzmes showing sma.l]’u 1
are not given. The surnames Maguire and McMahon
represent influx from neighbouring regions, probably for the
most part Jater than the sixteenth century. There is no reason
to think that among the indigenous surnames, that of O'Reilly
or Reilly was more numerous in proportion to the others in
1598 than in 1890, and it is evident that, when Dr. Butler wrote
of this county as inhabited by O'Reillys in the sixteenth century.
he was providing an additional example of the distortions o
historical fact t}::h.wh, un;_:ler the dominacrlme of a kﬁlcﬁﬁous theory,
could ild usurp the mind of an original and painstaking investigator * "
in Irish history. '

Ethnolo; cgl s t;kﬁ
The inhabitants
histcmica}l1 period
one might say
of the United ¢
Archaology shows
“"historical times
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called, in English, Clare Island. A scientific
survey based upon this island was carried out

under the au,f‘ﬁlces of the Royal Irish Academy  ‘

in 1912. e writer was requested to deal
with that of the survey which was con-
cerned with the place names and family names.
The study of the family names led to the
conclusion that in this island alone one-half
of the inhabitants derived their origin from
remote regions, some from Norway, some
from Scotland, some from Wales, and it
appeared not unlikely that a large proportion

f the remaini haIf, whose origin was not
so easily traced, were no less exogenous.

In like manner it is certain that the popula-
tion of Ireland, in general, from remote pre-
' mes, has originated in vario A
mixed popula

"

= .M-‘“

neighbouring  Burop

ornaments

Ireland in th ’
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belonged to a dark-haired and dark-com-
The Celtic tradition is a branch of the Indo-
European tradition, not, as in the Mediter-
ranean areas, crossed by powerful Oriental
currents. Mixed with it, however, in Ireland,
is the tradition of the old West-European
populations of whom the most distinctive
survival is found in the Basques.
~—The Celtic Polity.—The colonization in
B’et.and established a number of small states—
fjar such a state is Tuath. The central
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of human skill, and it is thought never in
history or before history has that development
been more rapid than within living memory.
This wonderful modern progress in artifacts,
to use a convenient term of the archaologist,
we have not found it argued that it betokens
or is necessarily associated with a commensurate
development of the human intellect or of the
moral sense or of the social order. Con-
siderations of the kind may help to warn us
against expecting quick results from our
‘passionate quest of primitive.

6. —Pre-Celtic Inhabitants. —The Bronze Age
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minds, thzadmmxonofcra&smentotheg
franchise of the ruling or patrician order in
virtue of their craft might seem nothmg
mmg, but in the old Mediterranean
tion the craftsman was often a chattel

slave. It is thought that the explanation as
regards Ireland is hkel to be that the Celtic
invaders obtained terntorla.l control ;
gradually and slowly. As they obtai
control they formed a land-owning, mili
and patrician class. The fact is enst
in the name by which they are known in o
- oldest documents, the name Feni: it de
the land-owning class, but by etymo
ns the military class. There is e
ggle for domination of the
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As for the practical influence of this custom.
it is well exemplified in the same sagas and in
the same instance. Though Ailill is king ¢
Connacht, hi:hwife, Megb, is the predom
partner—in the sagas she is able to dom
not alone her husband and his kingdom
Connacht, but four-fifths of the whole is
She directs the war and accompanies
armies in their march. She stands out
chief protagonist of the king of Ulster an
heroes, and the champions who meet these
‘deadly combat are thrown at them one
w’ so to , out of her right has
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pictured as offering sacrifice or
nperfonw, _

of Druu’llsm.

aay other act of divine worship o tive fictions that Mr. ]
On the contrary, swept away, We must

good and s cient evidence that they wm E
not priests. :
Druidism was not known to exist outside
of Ireland, Britain and Transalpine Gaul,
Therex:fxﬁlﬁge]aof it amon Celts of |
Spnin' Ny i uro orthern Italy,
ar ‘of Asia Minor. Ifl?heDrmdshad my’ ‘
the priests of the ancient Celts, th
-Imw bean fmmd among them in

fiction that the

ts who were not

we su ethat.
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the Greek colonists of the western Medims. -
ranean seaboard. ‘Then we have a very
concise but very instructive account of
by Julius Casar, written from ﬁrst- and
knowledge. It is noteworthy that in G‘rw'ﬁ 4
wntmgs before and after Casar, in Casar’s
account, and in the interesting passages
which Cicero tells us of his conversations
thc Druid Diviciacus, there is not a wor
ion, not a suggestion that
Druidical culture, regarded from the G
eanmanstandpomt was in any resp
ving of censure or contempt. In
when we take into account the :



72 EARLY IRISH LAWS

Mela Mimthcnnu_gs still endeavouri
to carry on their work of teaching,
attractin toﬂmrschoolsthenoblestof:h
nation, but these schools were in caverns of
theﬂnhandmthedcpthsofthefomt o
The imperial statesmen had a true i
Tnmai Gaulwmatthatnmedeve.lo
vemmhzauon.Drm
gamzmg ~ f'mnal
a sense of natio unity,
Iﬂmﬁnm influence would have bemnt
( 2\ tetheu:n idea. There was
Caesars, if they wished
lpest;leaafhmnamty,thanw
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over 1,800 days, with a separate line fo
ég_y | In the extant remafns there arer :l:‘)r;z

-fifths of the whole calendar. In about
1,000 entries, there are fewer than fifty words

written in full. The remaining words are

written in abbreviations of one, two, three or

vriting on the part of those who drew
endar and on thc art of those for wht?sl:

n up. e language is Gaulish,

ed study of the Calendar showa

on astronomical computation,

with the Druidical
: \__In it we ha

e letters. This free use of abbreviations
the greatest familiarity with reading

an elaborate system of chrono- 3

om any known model, Greek,
and that its arrangement af

PRE-CELTIC INS

Graufesenque. Besides these
wlrm directed the manufacwfc

have been a num ents
who distributed the orde or
ottery among the makers and
orwarded the %gods to tl
graffiti contain lists of d
ds—cups, b owls, , e
otc.—the number of f each kin
lig mdmeasureofc 1 kin
the makers by whom the
These lists are f ou.nd s¢

pottery-—‘&bom 40 hav
seem to have bceﬂ

con ecture that
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ages in a one-sided spirit of adulation, appears
to_pass for the who?e truth. In plulolljog1&1
science nNO name among our contemporaries
;gtands higher than the name of Meillet. The
following passages are taken from a recent
mfk ef his, Esquisse d'une Histoire de la Langue

 “The countries of Celtic and Germanic
lsanguage, even in part those of Slavonic
language, were civilised only by nourishing

emselves from Latin.”!
The Gauls almost wholly avoided writing
has survived of Gaulish is of smal

natter of choice (de parti __
use of wntmg whle 1,

bod '-
Galiic immigra
the Gauls and t
ence to Caesar, 1t
the case of many

early stages of his le
from such a co
leave only dis le
reluctance to return t
ment. It remains
professor of




82 EARLY IRISH LAWS . PRE-CELTIC

Except as regards _religion, everything that e B : .
Cesar tells about Druidism in G?:l isgfounﬂ 0 %[(:-glganlc‘l‘o:lr%tlgr ﬁ;rﬁoﬁra:; &
reflected in the learning of early Christian | fili I)1thtlmch1rvasy ordere
Treland ; schools to which the youth of the jurisprudence and
unu—g flock in great numbers ; teachers held eb s Tamos! bt
lm high honour ; a class of professional men for
\

-

of learning, who form a common society in
disregard of the division of the country into
numerous separate political communities ; this |
learned class exempt from military service;
instruction_given orally and in Verse, and -

spred over 3 long coure o yere. The tle

==

Druid was abandoned ; it came to mean
magician and is translated in Latin
isolated Druidism of Ir
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law, he wrote down by :

CHAPTER 1V A on shtes and waxen

THE BEGINNING OF WRITTEN IRISH LAWS

f-Tke Story of Cenn Faelad.—Adamnan,

Life of St. olumba, speaks of an event | ST b
own time—the battle of Moira, in con- g}:.ang: that

ith a warnmg ven by the Saint to
Aidan, km% alriada. A successor
Domnall Brecc, in disregard of the

ade war on the king of Ireland :
in this battle in the year 63
> famous a:nd it is the %-
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The little of his work that has remained can-
not be called a marvel of philology, yet the
undertaking itself was a noteworthy one, for
if we except Latin and Greek, about a thousand
years passed before any other Euro

guage was felt to require grammatlcaﬁ)?:plana-
tion.

3.—Beginnings of Written Irish Literature.—
In app lymg writing to the record of Irish law,
it is possible that Cenn Faelad was only one
of a school of innovators, but the evidence of
his story is corroborated by other evidence
in so far as it indicates the first half of the

as the time in Whlch lltem i

evidence of a p
munism, and
the finding,
amuse and tc
Irish Junsts», :
bias towards private

collective property.”
Qn f
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more. They had to render into English a mass

of material written in the ancient forms of
Irish from the seventh to the seventeenth

century and not in the common literary usage
of any period, but in a highly technical diction.
To determine the meanings of technical words

cient glossaries which were then still un-
d. Neither O’Curry nor O’Donovan had
logical training, and their knowledge of
and mlddle Irish of the law tracts was
on a good knowledge of modern Irish
ted by an extensive and intensive
lder writings, mostly unprinted.
and Demerits of the Commission’s

ve must admit that the
’ are a great and admi
have reeourse to th

and phrases they had no help but a number of

| the facts and circumstances are

tings, Chlﬁf ‘l‘f
form of wntten
modern philology.
philological "'
just been laid
Celtica was publist
institution of the Com
Laws of Ireland. '
ology of the Iris! h
Fecuhar, so that
in old ldle |
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of localised application find no place a :
them. This is all the more remarkgble beglz;g
when Irish law prevailed, the country was
divided into a number of small states, each
state complete in itself, each having its own
complete legislative, judicial and executive
maagl_ achinery. Moreover, the laws, as we find
them, fully and explicitly recognise the exist-
ence of such states, and their theory throughout
is that, while they are equally applicable every-

in Ireland, they are carried into effect

state separately. Where the need ar

of law, that is to say, when the parties
d to different states, special means were
d in the general law for joint actio ¥k
5 l.o- : l"-'- - e

oy the authority and through the action of .'"
se
- common action between states in the appli-

the jurists knew
sors to the D 4
reverence as tod .

jurisprudence: was 1
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groups tended to form larger groups. A firm
tradition points to a time, about the be
ning of the Christian era, when Ireland cop
sisted of five main groups of states, each
which in the ancient writings is called a
“ coiced,” which means a fifth part. Thou
the fivefold division or grouping had alrea
disappeared before our oldest written records
the word coiced remained, and still remains
commemorate the fact. For example,
orovince of Ulster is known in Irish as C
@ilad%, which means the fifth of the Ul

the single states which formed the g
ller and larger, the number varied in
iods. In general, their number may 1
mated between 80 and 100. Those
ne detailed knowledge of Irish
y will grasp the fact more easily
rn Irish county, on the aver:

.

in extent to two or three

~ ancient 1fths

POLITICAL F

after the primitive,
conscious idea tha
rule in Ireland is tobﬁ j
by depreciating the nat
Support for the erron
the old Irish custom
the name of the :
in it. Connacht is
the sept whose ancest
ginally denoted a

name is given to
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families had great opportunities of aggrandis-
ing themselves. How they used these oppor-
tunities is told very forcibly by a strong
) of their order after its fall, one I:rﬁ
th::lr heredltary historians, Dubhaltach Mae}
Fir Bhisigh.
_4.—Law National in Scope, Local in Opm
tion.—Were it not for Julius Cesar, his power
of grasping the significant facts, and the brief
yet lucid account that he has left us of Gallic
Druidism, it would be hard to understand or
explain that remarkable character of ancient
Insh law—how it was in theory and in f
l:aw of the whole Irish nation, yet it operate
ally, not through any common nationz
judicial or executive, but throt
1 and executive organs of each
ous little states of which the .

is not easy to
about 25,000. 1
small states was 1r
Political power belong
men, and was [CISeC
of freemen. 1e1r
over the assembly of
king. This offi
elective. A candid:
should be the son,
of a man wl
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court. In other words, he was the chief execy-

_ nised, mili
tive, judicial and nnhtary officer of the state. A nﬂe:h;hg d
Notwithstanding this concentration of au | the muster of his free
in one person, the kings were far from bm ¢ to encroach on their
autocrats. There were no standing B The public funetlﬂﬂ"
forces, no professional soldiers. Om g frequently exercised

permanent bodies of fighting men, the Fiana,

o:amtedfo:rasshortperu)dmthetlnrd@:n?E -

~ fourth centuries. Their formation was probably

~ ins) ed by the example of the Roman legions,
by the plunder of Roman pro-

tmnand Gaul, during the decay and

of ?udge The king as
literature, from the ez
Patrick in the:

' bmgmhy of the

orders of the Em When that per standing fact to
,-; the abnormjlr;mututmn of standin sgogw to write Irish
A ’

military forces and the military profe
.. Ekewm only to be remembered 2
: emorated in the ic tradition of

Lo St
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ed like the Irish in small political com-
mumtws, but these under the mguence of t_hg
older Mediterranean civilisations and commer-
cial life are based in each case on a walled

town. The Irish state remained a rural city,

a city of the fields. Its chief occupation was

agriculture, and all its magnates were agncul-_

turists. 'The Irish law tracts may be said to
revel in the details of agricultural industry.

CHAPTER VI
JBLIC ASSEMBLIES AND KINGSHIP

an assembly where the
Matthew Arnold has gr
to the verses comp
monk, Oingus Cele D
“ Oingus in the

here are his tom
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bouring state to establish a common jurisdic-
tion between them. An ancient law tract on
the subject of such agreements is known by
name (Bretha Cairde) and by a number of
references, but the tract itself does not appear
to survive. Numerous references to the opera-
tion of joint judicature between states are

found in the laws. We learn that the agreement

was negotiated in the first instance between
the kings of the two states and then submitted
to their assemblies for ratification, that it held

good for a year and required to be renewed in g

successive assemblies.

from

nder larger hegemonies which cust
ohi A immemanigl tradit

2.—Hegemonies.—There was a natural ten-
ey various motives, for the states to

ASSEMBLIES AND

bly—Oenach Carman—he
of Leinster under the p1

king of Leinster. It me
years, and each assel ]
The place of assembly in
instances, probably at one
was the precinct of an
tery. The time was in t
the old heathen fes
first day, Su(l:lﬁa




104 EARLY IRISH LAWS

assembly of spearmen, the right to carry
and the duty of defence being, it is suppg:gz
an element of every ancient franchise. The
freemen of Leinster came armed to the assembly.
When they arrived their arms were laid asic
and stored while the assembly lasted, for it
was a time of peace and any greach of peace
d&rmg the assembly was a grievous cri
n the assembly ended, the freemen a
toﬁk up their arms. Then they raised th
gmat shouts and set off on the hom

not always associate poetry ;
_truth, we have to bear in mind 1
wﬂ the Druidical tradmon

- their teag:hmg, r parts of

ASSEMBL!

Forum migh.t_ be
and traditions. 1
written angopub Anee
who was Boni’s

Boni mqulred about tha

of assemb
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“To mourn the death of queens and kings, v e

to lament revenges and illdeeds, e

came many a fair-haired throng in autumn

over th(?’ noble smooth cheek of ancient Car-
" Then the poet tells the legend of the lady
Carmun who died there and was buried !
“among the oaks of the straight graves
and how the first assembly was held in h
honour. Then he tells of the long line of ki
Heathen and Christian, who presided.
Heathens of Ireland, he says, kept good or
in the celebration. ' 2
¢ The Heathen of the Irish held

ten enough to be greatly vaunted

m deeds of violence and nes

day of the assembly ¥
rites—it is named the

4.-—-Politz'cal and
succeeding day has
commemorating 1n 0
the women Of
the men of

neral. '
racing, for
public business 1

—— -
T i S pril




108 EARLY IRISH LAWS

“The tales of Finn and the Fiana,
sackings, forays, courtships,
tablets inscribed in Ogham,
satires, keen riddles.
Proverbs, maxims of might,
the truthful teachings of Fithal,
dark lays of the Dinnsenchas,
the teachings of Cairbre and Cormac.

“ The great feast of Tara and the other fi
the assembly of Emain and the other ass
blies,
the annals of Ireland,
the subdivisions of Ireland.
L] E}ie tﬂl& Of Tar?’s estate, d
- the knowledge of every cantred in Irelan
- the telreydgé s eoen of Ireland,

s.—The National As
described in this poem
large permanent group
ces, as they are
English writings.
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and so incidentally we have a descripti £
a definition of the family group sugl?oa% e
not been found in all the material previous
published. The tract further supposes that t|
deceased man and his legal kin gelong to on
tuath, the party liable belongs to another tuat
It makes this supposition in order to p
a comprehensive statement, under which
simpler case would be regulated where |
parties came under the same primary
diction. 'The text further supposes that
conjoint jurisdiction known as cairde, Wi
has already been mentioned, has not k
established between the two states.

In these circumstances, the king of the
whose man has been killed resorts to the !
next k above him—the ascendi

d takes from him a

ASSEMBLIES AND
tract, which deals with

persons under one P r
may infer that demand is
tunity offered to the de

the claim beforehand
a forcible seizure.
such a case the sta
levy could be made
leaving the apport
fixed, no doubt by rule of
defendant party and his
contemplates a very
would normally be
equipped with th
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so it seems permissible to trace a common
origin for certain features of the politico~
social organization in ancient Rome and
ancient Ireland. The analogy was obses
and recorded centuries ago by.a remarkal
man in a remarkable way, and his testimo
was recognised in our time by D’Arbois
Jubainville.

To the writer it has often been thou
unfortunate that one of the first Latin te
books to be placed in the hands of begin
as it was in his school days, was Casar
‘Bello Gallico. Our struggles with these
texts, and our efforts to give our tea
um impression of our achie
us rather cold towards the au
lves and the merit and interest

feave

its effects woul _
was certain, it WOU!d
to the borders of th _
migration was 2 ally b
first commanded and
Helvetii to return to their
of the most notewort
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closely as possible in telling the sequel). The es. and probably
magistrates of the Helvetii, Eccordinqgﬁ?m f:gu ht wi’chphi-m 10
(it was no exceptional procedure), re and the magistrates all
Orgetorix to submit to trial under arre of whom he had 2
vinculis causam dicere). If he were found that Czesar uses here 2 3

the penalty was to be death by burning. On a very definite meaning to .
the day agpointed for the trial, Orgetorix the word clientes. But d¢

assembled from all sides and brought with him he gather up his
to 'the tribunal all those in his service, to great number,
number of 10,000 men, and all his clien flock to his
debtors, of whom he had a great number, e law o
by their means he saved himself from b
brought to trial. While the state, roused
this event, endeavoured to enforce its
the magistrates collected a multitude ¢
from the lands, Orgetorix died : not

a suspicion, as the Helvetii think
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the Irish laws which explains the rocedure
when the king of a tuath Eras a partypin litiga-
tion. The king could not be both litigar
and judge. Another person had to sue
to be sued in his place and to assume
claims and liabilities. The technical nan
this attorney-general of a king was
fortha, which means a client or debt
client-debtor, of sub-security. The

lators cast about in the terminology of
own experience for somethi fﬁw’that. 1
:‘&pea: to correspond, and gave this fun
the amusing designation of *“ steward-b:
But that is only a detail. A much mor
error of the same kind was committed |
rendering of the term cele by  tenant.’

landed class ac
stock. “ The s
his swine, his 's
cannot carry, and which
more land, which he d
he gives to acquire

acquired become his ¢
him a su'bstianhgal-
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doubtless being that his own legal status
depended in part on the number of 1%:1 c'lij-" m ;
Further, the relation automatically came |
an end by the death of either party. It w:
a personal relation and had no force as rega
their heirs or successors. Finally, the con
could be impugned and annulled by the |
kin of the client, if its terms could be show
to be detrimental to them.

3.—Two Kinds of Client.—There we
quite distinct kinds of client, disting
names which literally mean free cc
and unfree companion, soerchele and doe
They were so distinct that the law in r
to them is stated in two separate ¢
ith distinguishing titles. It has been

me modern writings’ tthhat ‘the
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ficant name, manchuine, which primarily meant
monastic service. One of fhe effgcgl%
monasticism was an increase and improve.
ment of agriculture to meet the require o
of large communities. The early law tra
were plainly written in an environment
developing agriculture. They have much
say about the subdivision, enclosure, fenc
etc., of tillage land, and the name given
the service of agricultural labour se
indicate that the example and st
came from the monasteries. Mr. Be
Fitzpatrick’s book, Ireland and the Founa
of Europe, touches upon the similar e
influence of the Irish monastic comm:
on the Continent.
5.—Roman Analogies.—It is,
ciently clear why Casar t
ebtor to describe the

centuriata, but they did
full rights of the

peculiarity of thei
every client being :
upon or subjection
was called hls
owed certain
relative rights
the clientes
as follows :
of the client ;
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There is hardly a clause in this descnpv{ &
which has not either its exact parallel or it
analogue in the rules of Irish law regul
the relations between flaith and cele. T
last sentence, stating that the relation in Roma
custom subsisted tgor generations, is on
surface an exception, since in Irish law the
relation was based on a terminable contrac
But the law tracts more than once lay
on the propriety of adhering to a p evi
family connexion rather than goin
of it in contracts of clientship. %9
the comparison in all its details wou d
produce a special treatise. The o
benefit which the Roman clientship :
w the protection of legal inter
sh law, the lord or patron, we
il et o

ts as

not promp y T tga
commentarlea _

receive cap;
To the lord 01‘ pamﬂ .

We_alth. By ac
clients, he co
of freeman to
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liberty, by acquiring the protection, on
of a stronger or a richer man. The
system safeguarded the liberty of the
by making the relation contractual and
mmable The feudal system, on the cont
made the relation a matter of perma
status, binding all future generations
most effective inroad on liberty was i
bination of the idea of propert
idea of political direction. When

surrendered the superior ownership
- land to the person whom he took for
and to that person’s heirs to the en of
is clear from various eviden
‘was the _normal conditi

collectively the mmki_

of senate, and, l‘!ﬂ ubt,
with the bod

in the case th
It was unlawful
client to the ki A
to a consti fm,al :
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face of and instead of long-established m@
forms among a variety of peoples, in France,
Spain and Italy, which had been thorou:
adapted to the Roman order, and in all
Germanic countries, including Scandin:
which had remained outside of the Ro
order. As regards Celtic countries, we
trace the Irish kingdom of Scotland becor
feudalised from the time of Malcolm Ce:
mhor, contemporary with William
Conqueror. In Wales, the so-called
of Howel Dha, purporting to date from
tenth century, but likely to have be
in the twelfth century, show William f
Conqueror’s system adopted by the

Wales—all land in Wales is declared
“ held of ” the king of Wales.

No such doctrine appears in Irish
after the feudal invasion, but there

ot

the North-Western g
Ailech at its head, an

kindred was a
kindred of

country, and
of succession
of the local
succeeded, it
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kingdom of Munster had existed from time “
immemorial. Toirdelbach undertook to brea .
its power, and succeeded by dividin it into |
two group kingdoms, north and south. This

division held until the invasion of Munster
by the Normans. o
These are outstanding examples. There i
much more on record t%at points in the sa
direction, towards a centralizing autocrac
The sentiments of potentates are natura
reflected in the writings of poets who
to kings for rewards, and we have a nu
of poems of this period in whicl‘g, the
kings are encouraged to rule with a

hand, and in particular to exercise
over the tuatha. The spread of feudali

to be explained by its 2
st e?x?'tﬁars ’;h LAy

law and order prevail
at the time in which ¢
up. In various histo
the charag.ter and
eace, an g‘“
gons, and their nob
facts in mind, we Wo
formed these
order when th
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my prayer granted Ireland to Henry 7
inheritance, as his letter to this da i
and also sent by me a golden ring adc
with an emerald for the purpose of im es-
titure, and this is still ordered to be kej
the State archives.”

In face of this and other testimonit
evidence of the grant is not at all dep
on the Laudabiliter controversy, w.
been going on for more than three -
The act by which the grant was made
the act of investiture, the giving and
of the emerald set in a golden ring, !
Pope’s letter, as John of Salisbury
was merely corroborative evidence.

2.—Legal Aspect

Leinster, Diarm
Henry's vassa
fighting, in which
the captures of the
Waterford and D

attempt to retake
effectually
mind that a
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Cambrensis gave to his history of the events,
Hibernia Expugnata, was a title with a purpose.
On the contrary, Henry received the peaceful
submission of the kings of the greater part of
Ireland, ancl ac tp‘ced them as his vassals,
assurin; his protection, as even
Giraldus tesuﬁes The only outstanders of
importance were Ruaidhri, km of Connacht,
who claimed to be king of all Ireland, and
the kings of Western Ulster. In their case,
Henry was content to bide his time, and he

claun default and forfel_.:

Adnans gran:t fm
___wha alsn ~addressed a

made no tttempt either to enforce their sub-

PERIOD :

forfeiture or escheatmen
was extended to every P
it could be enforced and to r
it could not be enforced
Professor Cums,
Irelaud says @
the sward
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attempted invasion of Connacht ; and he granted

northern Munster to Philip de Braose. These

ﬁl&nst?r ts l:'e'ere in violation of the treaty
of the rights of Henry's liegemen, the
kings of Munster. -

"—%ohn Continued his Father's Policy~In |
1185, John, aged 17 or 18 —visited his lord-
ship of Ireland. Then and later he continued

the lawless and faithless policy of his fat
even so far as to earn the disafprm
Irishmen,” Giraldus writes, “ who from

)
1

at
a9

tl

Figr

PERIOD OF 1

Richard, son of William de
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breaches of law by the autocrat. The sho
a settled policy of negation of law. Agd the‘;

. ~ Irishman
led to miserable consequ . T himself. Heir to his
settlers in Ireland at L%aences o e it :

t period no history of ~ Pope Adrian to ]
the course of events wats_: ge mo;y no r:lggeion, John, in 1
argument or exposition of the | as of  biddi cles
the events was required. Themypﬁad ; I;ish ﬁigm The lo
was not more famﬂ‘ e

. iar to them than the prin-  as the last de
ciples of law regulating feudal ownership of state of war, an
land, its creation and its extinction. In short, i

the majority of them, and in large tracts of by the celebrated
the country every one of them, knew that their which enacte
titles were bad, that they held illegally lands resistance to
which, even by their law, belonged to men of with them m
the older native stock. Out of the systematic

illegalities of Henry and John and the effe
on those who benefited by them, there
- doctrine and a practice that did violence
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in St. Patrick’s time and in a formal revision

of the whole body of Irish law by a joint
commission of kings, bishops and jurists—a
demonstrable fiction. This ancient code, the
Fenechus, was in theory immutable. All hm 5
pmncwnnngswerehcldtobeofthenmut
of commentaries, however much they -
depmfmmtheanuenttextsbywayofd\we- :
lopment, innovation or desuctude. As late as

the last decade of the sixteenth century we
ﬁndthehwschoolofODavorenmfull
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an index of national character. Nor will any aspects one must be con
student venture to deny that their prolonged Irish law is a subje
operation had a distinct influence on national “ In the second a:
habits, which are really national character. 1 that in one parti

Let us observe another consequence. Under : the prevalent form
the Irish law, in one of the small states that ¢ gravely defes}ﬁva,

has been described, no person plainly incom- duced nor
ﬁﬁent to perform the functions of ruler was
kely to be elected. Under the law of primo-
eniture it was inevitable that the lawful
successor should sometimes be too young or
in some way too deficient to be an effective
ruler, and this, even in the smallest princi-
s, made ministerial government a neces-

Necessity thus arising from defect became
the most potent of all forces for
al development, for ministerial go
~even though it be govern
rs of an alﬁwcfat, implies develc

L] i
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defendant hath departed contented ; yet m

that make show of peace and desiret%x to ?ir\lri
by blood do utterly mislike this or any good
things that the poor Irishman doth.” Again
he says : ‘ The Irish keep their promise faith-
fully and are more desirous of peace than the
English ; nothing is more pleasing to them
than good justice.” So also Finglas, Chief
Baron, that is, chief judge of the court of
exchequer : “ It is a great shame and reproach
that the laws and statutes made in this land
[he refers to English law] are not observed
nor kept after making of them eight days ;
which matter is one of the destructions of
Englishmen of this land ; and divers Irishmen
doth observe and keep such laws and statutes
which they make upon hills in their country
frm and stable, without breaking them for
any favour or reward. »  Gtill more remarkable
is the testimony of Davies, who denounces
the Irish laws in general, the land laws in
particular, being so different from English law,
as barbarous. Yet he says: There is no
natio; _ g
equal and indifferent justice better than the

n of people under the sun that doth love

'\ i" i 1 L] L I = .- -
or will rest better satisfie d with the execu-
E R '_ d S e
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"THE IRISH VOLUNTEERS

AND

CATHOLIC EMANCIPATION

PATRICK ROGERS, D.Litt.

In this most important contribution to Irish historical
research, Dr. Rogers throws full light for the first time
. upon a critical period. The Irish Volunteers who won
~ the Independence of Grattan’s Parliament in Dublin
- -were exclusively Protestant; yet it was their leaders,
- inspired by the new idealism of America and France, who
~ forced the reluctant Protestant Ascendancy to make the
~ first big concessions to the Irish Catholies. From diligent
. searching of the contemporary records in the newspapers,
Dr. Rogers has obtained a much clearer view of the early
ic leaders and their Protestant supporters. For
. of Catholic Emancipation history, this book will
nsable, and it throws much

| nd it light on_ that
ce of Catholics and revolutionary atheists
elped to restore the Church’s freedom in Treland.
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